
Board of Adjustment Staff Report 
Meeting Date:  February 7, 2019 Agenda Item:  8B 

1001 E. Ninth St., Reno, NV  89512 
Telephone:  775.328.6100 – Fax:  775.328.6133 

www.washoecounty.us/comdev 

CASE NUMBER: WVIO-PLA18-0259 (Carol Drive) 

BRIEF SUMMARY OF REQUEST:   To hear an appeal of an administrative hearing 
officer’s decision on a code enforcement action regarding the height of a fence in the front yard 
setback  

STAFF PLANNER: Planner’s Name:  Julee Olander, Planner 
Phone Number:  775.328.3627 
E-mail:  jolander@washoecounty.us

CASE DESCRIPTION 

For possible action, hearing, and discussion to affirm, 
modify, reverse, or remand an Administrative Hearing 
Officer’s dismissal of a code enforcement case 
concerning an alleged violation of WCC Section 
110.406.50(a), Fences, Walls or Perimeter Planting, 
Residential Use Types, occurred due to an existing 
fence that is over 4.5 feet high in the front yard setback 
on the subject property.   

Appellant: 
Washoe County 

Property Owner: 
Jessica Richards 

Location: 
5235 Carol Drive 

APN: 
085-043-18

Parcel Size: 
31,039 square feet 

Master Plan: 
Suburban Residential 

Regulatory Zone: 
Medium Density 
Suburban (MDS) 

Area Plan: 
Sun Valley 

Citizen Advisory Board: 
Not Applicable 

Development Code: 
Authorized in Articles 
406, 910, and 912 

Commission District: 
3 – Commissioner 
Jung 

STAFF RECOMMENDATION 

MODIFY REVERSE 

POSSIBLE MOTION 

I move that, after giving reasoned consideration to the information contained in the staff report and information 
received during the public hearing, the Washoe County Board of Adjustment approve this appeal and reverse the 
decision of the Administrative Hearing Officer that the appellant had not violated WCC Section 110.406.50(a), 
Fences, Walls or Perimeter Planting, Residential Use Types; and, authorize the Chair of the Board of Adjustment 
to prepare a written order of the decision and file it with the Secretary of the Board of Adjustment, a copy of 
which shall be served to the appellant.  

(Motion with Findings on Page 9) 
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Appeals of an Administrative Hearing Officer’s Decision to the Board of Adjustment 
Washoe County Code (WCC) Section 110.910.15 Enforcement Procedures sets forth various 
enforcement procedures that may be utilized to enforce violations of any development 
regulation.  WCC Section 110.910.15(d) Administrative Enforcement Proceedings provides an 
administrative enforcement option/procedure that enables an enforcement official to construe 
the violation of any provision in a development regulation as an administrative offense and 
pursue all procedures and remedies in WCC Chapter 125, Administrative Enforcement Code, 
subject to the following provisions: 

(1) Appeal to Board of Adjustment.  Any aggrieved person may appeal a decision or order of 
an administrative hearing officer to the Board of Adjustment in accordance with the 
Rules of the Board of Adjustment. 

WCC Chapter 125 provides administrative enforcement procedures that include a process for 
warnings and then escalating penalties if a violation is not corrected. These procedures also 
allow a violator that has received an administrative penalty notice to appeal the penalty to an 
administrative hearing officer in lieu of paying the penalty.  The administrative hearing officer is 
then responsible for determining, based on the evidence presented and testimony provided at 
the hearing, if a violation of WCC occurred as alleged by the code enforcement officer. 
Administrative hearings are presided over by Washoe County Board of County Commissioner 
(BCC) appointed hearing officers.  The hearings are informal in nature, and the hearing officer is 
vested by WCC Chapter 125 to dispose of the case which includes affirming, dismissing, 
remanding or modifying the administrative penalty notice.  Hearings procedures are limited to 
two matters: 

125.250  Administrative hearing procedures.   

2. Matters and evidence to be considered at the hearing must be relevant to: 

a. Whether the conditions described in the administrative penalty notice, stop activity 
order, or remediation order violate the Code, and in the case of an abatement notice, 
solely whether the cited violations are repeating or continuing without required 
compliance or remedy; and  

b. Whether the enforcement official afforded the respondent due process by adhering to 
the notice requirements set forth in this administrative enforcement code. 

WCC Section 110.910.15(i) Appeals to the Board of Adjustment further states that pursuant to 
NRS 278.310, an aggrieved person may appeal an interpretation or decision of an 
administrative hearing officer to the Board of Adjustment subject to the following provisions: 

(1) Notice.  The administrative hearing officer’s decision or order shall explain the right to 
appeal, the appeal procedure, and how to obtain forms. 

(2) Forms and Deadline.  Unless a different time for appeal is provided in this article or 
another code or regulation, the appellant shall have twenty (20) calendar days from 
the date of service of the administrative hearing officer’s decision to file an appeal.  
The appeal shall be prepared on forms provided by and shall be turned in to the 
Community Development Department or Building Official as the case may be.  If an 
appeal is not received by the Community Development Department or Building 
Official by the deadline, the right to appeal is deemed waived, and the administrative 
proceeding may proceed. 

(3) The burden to establish appellant as an aggrieved party is on the appellant, and the 
appellant must in his/her appeal request establish by affidavit the nature and location 
of his or her property interest and the manner in which the property interest will be 
affected by the decision being appealed.  The Board of Adjustment shall first 
determine standing to bring the appeal, and may schedule a separate public hearing 
for that purpose. 
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(4) Hearing Procedures.  The timelines and procedures set out herein and the rules of 
the Board of Adjustment govern the appeal, except that following the public hearing, 
the Board of Adjustment shall either affirm, modify, reverse or remand the decision 
being appealed or any combination thereof, but may not award damages.  A written 
order shall be prepared, executed by the Board of Adjustment Chair, and filed with the 
Secretary of the Board of Adjustment and a copy of the order shall be served on the 
appellant. 

(5) Judicial Review of Board of Adjustment Decisions.  The appellant shall have twenty-
five (25) days from the later of: 

(i) Filing of the order with the secretary of the Board of Adjustment, or 

(ii) The date the order is mailed to the appellant. 

(6) When a petition for judicial review is filed, the court rules shall govern the proceeding.  
This judicial review is in lieu of appeal to the Board as authorized by NRS 278.310 
(3)(b).  

WCC 110.912 Establishment of Commissions, Boards, and Hearing Examiners sets forth the 
powers and duties of the Board of Adjustment.  WCC 110.912.10(j)(2) establishes matters that 
may be appealed to the Board or Adjustment and includes the following sub-section:  

(iii) A decision of an administrative hearing officer if an administrative enforcement 
proceeding is completed in accordance with Article 910 of the Development 
Code. 

WCC 110.912.10(j)(6) and (7) provide the following parameters for Board of Adjustment review 
of appeals: 

(6) Record on Appeal; Additional Evidence.  A record on appeal shall be prepared by the 
County (including either a transcript of or a copy of the recording of the proceeding, at 
the discretion of the Chairman of the Board) and the Board: 

(i) Shall review the record on appeal and all evidence, testimony, documents, 
information and arguments introduced and the decision in the proceedings being 
appealed;  

(ii) Shall afford all parties an opportunity to respond and present relevant and non-
repetitious evidence and arguments on all issues being decided on appeal even 
if it is new evidence; 

(iii) Shall conduct a public hearing, and hear and consider relevant information and 
comments by members of the public, even if they did not appear in the 
proceeding under appeal; 

(iv) May consider, upon disclosure, information and comments communicated to 
Board members before the hearing; and 

(v) May consider maps, adopted master plans to include area plans, and its own 
knowledge of conditions that exist. 

(7) Burden of Proof and Persuasion; Reasons for Reversal of Underlying Decisions; 
Limitations on Awards. 

(i) Decisions of administrative officials, hearing officers, and the technical review 
boards for building code and fire codes are presumed to be reasonable and 
lawful, and it is the burden of the appellant to persuade the Board otherwise. 

(ii) On an affirmative vote of a majority of the members present at the hearing, the 
Board may affirm the decision being appealed,  
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(iii) On a majority vote of all its members [as required by NRS 278.300 (2)], the 
Board may reverse, modify or remand a decision if the decision: 

(A) Was made contrary to the constitution, a statute, an ordinance or regulation, 
or the law of the case; 

(B) Exceeds the jurisdiction or statutory authority of the deciding official or body; 

(C) Was made on unlawful procedure; 
(D) Is affected by an erroneous interpretation or other error of law; 
(E) Is clearly erroneous in view of the reliable, probative and substantial evidence 

on the whole record, or 
(F) Is arbitrary or capricious or characterized by abuse of discretion. 

(iv) The Board may not award, allocate or direct the payment of money damages, 
attorney’s fees or costs of the proceeding to any party. 

 
 
 
 

Vicinity Map 

Property  Location 
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Background 
An anonymous complaint was received by Code Enforcement staff on May 25, 2018, alleging 
that the following code violations were occurring at 5235 Carol Drive:   

• junk vehicles were being stored on the property; 
• someone was living in a Recreational Vehicle (RV); and,  
• there was a dangerous looking structure that appeared unsafe.  

Upon receiving the complaint, Code Enforcement staff created complaint case number 
WCMP18-01725 and began an investigation of the alleged complaint. 

On May 30, 2018, Code Enforcement Officer (CEO) Brian Farmer investigated the complaint by 
visiting the property.  CEO Farmer inspected the site and found a 6-foot fence surrounding the 
property, a gate was open so that we could see the some of the items that were in the 
complaint, but the 6-foot fence prohibited CEO Farmer from being able to confirm all of the 
items in the complaint.  CEO Farmer issue a violation for the 6-foot fence located along the front 
property line within the front yard setback, which is a violation of WCC Section 110.406.50(a), 
Fences, Walls or Perimeter Planting, Residential Use Types.  On June 8, 2018, Violation Case 
# WVIO-PLA18-0259 was opened for a 6-foot high fence within the front yard setback and an 
Administrative Warning was mailed to the property owner.  The warning notified the property 
owner of the violation and provided the necessary corrective measures and the time frame to 
respond before a penalty notice would be issued, which in this case was 30 days.  A copy of the 
Administrative Warning, with pictures of the violation, is found at Tab 5A of Exhibit A 
(Administrative Hearing Packet).  The property owner, in the meantime, did start removing the 
items that were in the original complaint from the property. 

On July 9th the property owner Jessica Richards spoke to Planning and Building staff and stated 
that the previous owner John Mouchou had obtained a variance in the 1980’s which allowed for 
a 6-foot fence in the front yard, however, Ms. Richards was not able to locate any 
documentation for the variance and no such documentation was found by County staff, as well.  
The Code Enforcement Officer left voice messages to discuss the case, but did not receive any 
returned calls.  The Officer also visited the property and found that no alterations had been 
made to the 6 foot fence.  On July 18, 2018, a Penalty Notice was posted on the property, citing 
the violation (See Tab 5C & D of Exhibit A).  

On July 23, 2018, the property owner appealed the 1st Penalty Notice, stating that the previous 
property owner John Mouchou was ordered in 1987, by Judge Irma Volk, Sparks Justice Court 
to install the 6-foot fence, to screen the property.  Ms. Richards was not the property owner in 
1987 (See Tab 1of Exhibit A).  

On August 15, 2018, the case was heard by Hearing Officer Elizabeth Byer.  She required the 
following: 

1. To allow the property owner 60 days to locate the records from Sparks Justice Court, 
concerning the requirement of the 6-foot fence; and 

2. To go back to the complaint to find if there was still any issue on the property. 

The case was subsequently scheduled to be heard 60 days later on October 14th, however, 
there was a scheduling issue and the hearing was re-scheduled to October 24th.  At the hearing 
on October 24th the property owner was not able to provide the record from the Sparks Justice 
court and Washoe County Code Enforcement testified that the property had been cleaned up to 
the satisfaction of the anonymous compliant.  The Hearing Officer requested time to make a 
decision and also requested a legal opinion from Washoe County to confirm that CEOs had the 
authority to cite a property for a violation that was not part of the original complaint.  Washoe 
County legal counsel, Nathan Edwards, provided a legal opinion that when a CEO visits a 
property after a complaint is reported and other violations are found, those violations can be 
cited. (See Exhibit B).   
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On November 5, 2018, without any advance notice or discussion with code enforcement staff, 
the Hearing Officer issued an Administrative Order to dismiss the violation.  The order stated 
that the original complaint of debris on the property had been removed and the anonymous 
complainant was resolved.  The citation for the fence was stated as, “merely Washoe County 
Code Enforcement’s bootstrap method to have the property owner clean-up the property.” (See 
Exhibit A, Tab 1, page 6) 

After the decision was made, Code Enforcement recommended appealing the Hearing Officer’s 
decision to clarify that a 6-foot fence is not allowed within the front yard setback and, therefore, 
violates County code.  It is the opinion of staff that a Hearing Officer cannot render a decision or 
remedy that violates County code.  This recommendation was supported by management and 
an appeal to the Board of Adjustment was requested by the Planning and Building Division.  
Since that time, the records allegedly requiring the fence by Sparks Justice Court were located; 
however, it only stated that a fence was advised to be installed for screening purposes and to 
get the proper permits from local government (See Exhibit C- on date July 7th).   
 
 
 

 

Site Photos 
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Analysis 

WCC Chapter 110, Development Code, provisions specific to residential fences is contained 
within Article 406, Building Placement Standards.  WCC Section 110.406.50(a) states the 
fencing requirements (emphasis added in bold text) and Section 110.403.30 for requirements 
for front yards, which is referred to in Section 110.406.50(a):  

Section 110.406.50  Fences, Walls or Perimeter Planting 
(a) Residential Use Types.  The maximum height for fences, walls or perimeter planting is 

limited to four-and-one-half (4.5) feet in the required front yard setback except as 
noted by Section 110.406.30, Front Yards.  The maximum height for fences, walls or 
perimeter planting for the remainder of the residential property is six (6) feet.  Where two 
(2) or more of a property's frontages constitute front yards on a corner lot, one (1) of the 
yards shall be deemed to be the main entrance and all other yards with street frontage 
shall be considered modified side yards where fences, walls or perimeter planting can 
have a maximum height of six (6) feet as long as such fences, walls or perimeter 
planting are located at least ten (10) feet from the modified side yard property line.  
Barbed wire or razor wire livestock fencing in front yards is allowed only on lots with a 
size greater than one (1) acre. 

Section 110.406.30  Front Yards 
Front yards shall comply with the provisions of this section. 

(a) Through Lots.  On through lots, either end lot line may be considered the front line, 
except when the access would be from a street classified as a collector or an arterial.  
The minimum rear yard shall not be less than the required front yard in the regulatory 
zone in which such lot is located.  After development of the lot has occurred, the yard 
chosen as the front yard shall remain the front yard for all further development on the lot. 

(b) Interior Lots.  On any interior lot in any residential land use category or, in General Rural 
or General Rural Agricultural land use categories, the front yard requirement shall be 
fifteen (15) feet where the slope of the front half of the lot is greater than a two (2) foot 
rise (or fall) above (or below) the established street grade for every ten (10) feet of 
horizontal distance.  Plans submitted must be specific enough to establish conformance 
with these provisions. 

(c) Corner Lots.  On a corner lot, all yards abutting streets, other than collectors or arterials, 
shall be considered as front yards.  Corner lots are required to have a side yard. 

(d) Obstructions to Vision.  There shall be no fences or other obstruction to vision more than 
eighteen (18) inches higher than curb level within the visibility triangle defined in Section 
110.412.30, Public Safety. 

(e) Architectural Features.  Cornices, canopies, chimneys, eaves or other similar 
architectural features may extend into a required front yard not to exceed two (2) feet. 

(f) Detached Garages.  Detached garages may be located behind the required front 
setback. 

(g) Decks.  Decks which are less than eighteen (18) inches in height from the finished grade 
are not counted as a structure for front yard setback purposes. 

Reviewing Agencies and Citizen Advisory Board 
No other agencies have been involved the administrative enforcement of the alleged WCC 
violation.  Citizen Advisory Board review is not part of an administrative enforcement 
proceeding. 
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Staff Recommendation 
Based upon staff analysis, evidence presented, and testimony received, staff recommends that 
the Board of Adjustment approve this appeal and reverse the decision of the Administrative 
Hearing Officer, that the appellant is not in violation of WCC Section 110.406.50(a), Fences, 
Walls or Perimeter Planting, Residential Use Types.  

Possible Motion 

I move that, after giving reasoned consideration to the information contained in the staff report 
and information received during the public hearing, the Washoe County Board of Adjustment 
approve this appeal and reverse the decision of the Administrative Hearing Officer, that the 
appellant had not violated WCC Section 110.406.50(a), Fences, Walls or Perimeter Planting, 
Residential Use Types; and, authorize the Chair of the Board of Adjustment to prepare a written 
order of the decision and file it with the Secretary of the Board of Adjustment, a copy of which 
shall be served to the appellant. 

Written Decision and Appeal Process 
A written order of the Board of Adjustment’s decision shall be prepared, executed by the Board 
of Adjustment Chair, and filed with the Secretary of the Board of Adjustment and a copy of the 
order shall be served on the appellant.  The appellant has the right to appeal the written order 
by filing a petition for judicial review in the Second Judicial District Court for the State of Nevada 
within 25 days from the date the order is mailed to the appellant.  Per WCC Section 
110.910.15(i)(6), when a petition for judicial review is filed, the court rules shall govern the 
proceeding and the requested judicial review is in lieu of an appeal to the Board of County 
Commissioners as authorized by NRS 278.310(3)(b). 
 
 
Property Owner: Jessica Richards 
  448 Washington St. # H 
  Reno, NV  89503 
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From: Webb, Bob
To: Salas, Fidel
Cc: Chism, Johnna; Farmer, Brian
Subject: FW: Memo designating enforcement official is attached
Date: Thursday, October 25, 2018 2:51:14 PM
Attachments: memo from P&B Director, CEOs enforce regulations, Sept 2018.pdf

image001.png
image002.png
image003.png
image004.png
image005.png

Importance: High

Fidel:
1.       Please provide to Elizabeth Byer, hearing officer for the hearing on WVIO-PLA18-0259.  This

e-mail suffices for her request of a one page memo from the County’s legal counsel on the
case (requested at the hearing on October 24, 2018).

2.       Also, Mr. Edwards requested you provide a copy of this e-mail and attachment to the
appellant (Ms. Richard).

 
Brian:  For inclusion into the case file.
 
 

Bob Webb
Planning Manager, Planning and Building Division | Community Services Department
bwebb@washoecounty.us | Office: 775.328.3623| Fax: 775.328.6133
P.O. Box 11130, Reno, NV 89520-0027
1001 East Ninth Street, Reno, NV 89512

     

 
 

From: Edwards, Nathan 
Sent: Thursday, October 25, 2018 2:33 PM
To: Webb, Bob
Cc: Hauenstein, Mojra
Subject: FW: Memo designating enforcement official is attached
Importance: High
 
Yesterday you asked for my legal opinion about whether an enforcement official could initiate
enforcement proceedings against a property owner for an apparent violation even though no
complaint had been received by the official about the violation.  More specifically, if an enforcement
official receives a complaint about alleged violation X, but upon visiting the property observes
violation Y instead, can the official initiate enforcement proceedings against the property owner for
violation Y?  The answer is yes. 
 
Under Washoe County Code (WCC) section 110.910.10(d), enforcement officials are empowered to
enforce development regulations “through administrative, civil or criminal remedies …”  This
includes a wide range of measures, such as stop activity orders, remediation orders, chapter 125
administrative enforcement proceedings, chapter 125 abatement proceedings, certain injunctive
relief, cancellation of development agreements, criminal citations, revocation of permits, and “[a]ny
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other remedy authorized by law.”  See WCC 110.910.10(d)(1)-(9).  More importantly, the
“enforcement official in his/her discretion may enforce a development regulation in any manner
provided in this article.”  WCC 110.910.15(b).
 
In the scenario you have posited, it would be within the discretion of the enforcement official
whether to proceed with any of the listed measures in order to address a violation of a development
regulation, regardless if that violation was the reason for a complaint in the first place.  Thus while
complaints certainly can serve as the basis for the initiation of enforcement proceedings (see WCC
110.910.15(a)), the code does not prohibit enforcement action against violations for which no
complaint has been received.  Rather, that is left to the enforcement official’s discretion.    
 
Lastly, authority to designate enforcement officials is found in WCC 110.910.05(b).  The memo
attached to this email functions as the official designation of the listed individuals as enforcement
officials within their fields for Washoe County.  Accordingly, those individuals would be vested with
the discretion to exercise the enforcement powers discussed in this email.
 
Please let me know if you have any other questions.  Thank you.   
 
Nathan J. Edwards
Deputy Washoe County District Attorney, Civil Division   
 

From: Webb, Bob 
Sent: Thursday, October 25, 2018 9:26 AM
To: Edwards, Nathan <nedwards@da.washoecounty.us>
Subject: Memo designating enforcement official is attached
 
Pursuant to our conversation yesterday afternoon.  Thank you for your assistance!!!
 
 

Bob Webb
Planning Manager, Planning and Building Division | Community Services Department
bwebb@washoecounty.us | Office: 775.328.3623| Fax: 775.328.6133
P.O. Box 11130, Reno, NV 89520-0027
1001 East Ninth Street, Reno, NV 89512
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